
How did you become interested in researching 
Islamic law and the rule of law?

As a law professor who teaches both 
contemporary law to law students and Islamic 
law from a historical vantage point, I am fully 
aware that many Muslim majority countries 
incorporate Islamic law in their legal system. 
Moreover, Islam and Islamic law feature as 
part of their domestic political landscape. 
Islam, therefore, informs how Muslim majority 
states consider and design their own legal 
systems; this is part of what interests me 
in the intersection between rule of law and 
Islamic law. But we also know that much 
rule of law development work is itself highly 
problematic; it imposes presumed notions 
of legality on countries with alternative legal 

systems, different political climates and distinct 
institutions that North Atlantic systems do not 
easily map onto.

What are the reasons behind taking a 
historical approach to rule of law analysis?

On my reading of rule of law theory, I am 
struck by how most theorists have a very 
narrow sense of what ‘history’ is. All too 
often, they think of history as episodic and 
synchronic – an approach that supports their 
own reading of law as a presentist enterprise 
and practice. Consequently, when they speak 
of law and morality, their approach to these 
two concepts does not take the form of a 
diachronic analysis – of how the two concepts 
overlap as moral debates and transform legal 

debates in important ways – but again, only 
over a period of time. By adopting a diachronic 
approach to legal analysis and framing it in 
terms of rule of law, I hope to not only reveal 
the presentist politics that animate rule of 
law, but also the limited analytic use of rule of 
law more broadly.

Part of your research focuses on ‘claim 
space’. Can you provide a brief summary 
on this?

Much academic study of Islamic law focuses 
on its early history, institutional foundations 
and the epistemic theory that jurists 
developed over centuries. These foci privilege 
a certain approach to legal history and 
interpretation, both of which can determine 
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The indeterminacy of the 
rule of law

what we think Islamic law is, or can be. My 
project recognises that the domain of law is 
more akin to a bounded space within which 
claims of law are made. In other words, 
rather than presume rule of law is some 
high-minded ideal about justice, I see it as 
denoting a claim space. The claim space of 
law is one in which arguments of law are 
made. To be a definable space – as opposed to 
an infinite space – the claim space is bounded 
because what counts as a legal argument 
depends on a whole host of factors that act 
as gatekeepers for legal argument. I aim to 
explore these boundaries by mapping out 
a range of legal doctrines from which I can 
infer boundaries and their porousness.

How does your project show that legal 
doctrinal regimes support and enhance the 
governing regime’s interests?

The legal doctrines that animate litigation of 
rights show there is often a balance between 
protecting rights and enabling governance. 
In cases of religious freedom, we might find 
documents that protect such a freedom; 
the US Bill of Rights, the Canadian Charter 
of Rights and Freedoms, and the European 
Convention on Human Rights all protect 
religious belief. But the question for me is not 
so much that such freedoms are protected, 

but rather that all freedoms are nonetheless 
subject to government regulation. No freedom 
is absolute.

Your work endeavours to provincialise 
dominant conceptions of law and order. Why?

In parts of the Muslim world, the state has 
limited reach in its peripheral regions. The 
various regimes of law in place create a 
pluralist legal environment that is not so 
easily susceptible to narrowly defined rule of 
law projects. Projects that do not account for 
plurality in legal regimes ultimately take on 
an imperial logic in the name of free market 
efficiency, balances of trade, currency exchange 
rates and increased privatisation, alongside 
government austerity. But none of these 
approaches speak to the ways in which the law 
and state are experienced – or not – by those 
who live in these countries.

THE WORLD JUSTICE PROJECT defines 
the rule of law as being a system in which 
four universal principles are upheld. First, 
the people that make up a government are 
accountable under the law. Second, the 
laws are clear, just and provide security 
for individuals and their property. Third, 
the process by which laws are enacted are 
accessible, fair and efficient. Fourth, justice is 
delivered in a timely manner by representatives 
who reflect the communities they serve.

It is widely held that the rule of law prevents 
arbitrary decisions to be made by individuals 
in governmental positions, and that by 
incorporating the rule of law, justice is 
always meted out in a consistent manner. 
However, when considering the rule of law in 
detail, the inherently amorphous nature of it 
must be acknowledged – that its meaning is 
indeterminate and open to interpretation.

What, then, does this indeterminacy mean for 
the rule of law and the ways in which it impacts 

the governing of a society? To answer questions 
surrounding these issues, a leading scholar 
of Islamic law is embarking on an exciting 
project. Professor Anver M Emon, based at the 
University of Toronto, suggests that rule of law 
should be considered as a ‘claim space’ where 
claims of justice are made. The ‘space’ to which 
Emon is referring denotes defined boundaries, 
ones that render arguments within them legally 
intelligible, and arguments outside them as 
legally unintelligible. Thus, any discussion 
judged to fall outside the scope of law (or claim 
space) will not be included in it. To emphasise 
the boundaries of the claim space immediately 
begs questions about whether any rule of law 
is capacious or porous enough to consider that 
which is regarded as ‘other’.

THE BLUR BETWEEN RELIGION 
AND POLITICS
In recent years, the study of Islamic law has 
taken on particular significance. With renewed 
attention to policies of multiculturalism 
increasing across societies around the world, 

the intermingling of religion and politics is at 
the forefront of many controversies. Donald 
Trump’s recent remarks, where he called for 
a ban on all Muslims entering the US, are a 
particularly noteworthy – if extreme – example. 
In what is often considered a post-secular 
world, the separation of religion from the 
state is assumed and religious freedom has 
fundamental importance in many country’s 
legal doctrines. Despite this ‘separation thesis’, 
religion is nevertheless often an important area 
of government interest and even regulation. 

Many Muslim countries around the world 
incorporate Islamic law in their legal system, 
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which means their policies are, to some extent, 
informed by Islam. Emon is interested in 
studying Islamic law, but through a distinctively 
legal analytical viewpoint. “The field of Islamic 
law has historically been approached from 
disciplines like philology and Arabic language 
study,” explains Emon. “This is problematic 
because law is a discipline that is not reducible 
to matters such as language, grammar and 
lexicography.” Thus, by providing a legal frame 
of analysis, Emon intends to open up a range of 
questions regarding the past and present of the 
Islamic legal tradition – questions that have not 
been posited before.

TRADITIONS OF US AND THEM
As an internationally recognised expert 
on Islamic law, Emon has many studies 
and publications under his belt already; 
but, with this new project, his analysis of 
Islam will significantly expand in its critical 
capacity. He engages Islamic law both as 
a subject of historical analysis as well as a 
vehicle of critique. As a subject of historical 
analysis, his work will explore the nuances 
of legal argument, charting continuities and 
discontinuities in diachronic fashion. As a 
vehicle of critique, he will problematise the idea 
of ‘Islamic law’ in order to critique what ‘we’ 
consider to be legal in the first place.

“All too often, the ‘we’ in this context consists 
of the North Atlantic academy, which is itself 
embedded within a patrimony of certain forms 
of law, governance and politics,” explains 
Emon. “These have become not only regular, 
but normative and even hegemonic.” This 
second form of critique uses the tendency 
to view the Islamic historical tradition as the 
quintessential ‘other’ to ‘our’ law, in order to 
focus on the assumptions that render each 
different from the other.

LEGAL REGIMES FOR 
GOVERNMENT REGIMES
Emon’s endeavours thus far have revealed 
that the concept of rule of law, which is often 

understood as a check against discretion, is 
actually constitutive of the very enterprise of 
governance. One strand of Emon’s research 
concentrates on how law makes governing 
regimes possible and powerful, even as it 
seeks to restrain those regimes. For instance, 
it is common to consider various freedoms, 
like speech, to be absolute. But they are 
not. Rights that we consider fundamental 
in liberal democratic politics are in fact 
circumscribed by a range of limits that 
enhance the capacity and authority of the 
governing regime. Freedom is therefore 
imbued with restrictions, and Emon wants 
to better understand what those limits imply 
about the overlapping topographies of law 
and the state. 

There are no hard and fast rules here, where 
the situation of a given society at a given 
time determines the deference the courts 
give to governments. As security concerns 
grow in a country, so too, for example, do the 
restrictions of liberty that are put in place 
to protect us. Whether these measures 
actually protect us or not is not the issue. 
Rather, of greater interest to Emon is that 
governments are allowed to put something in 
place that would, under other circumstances, 
be rejected. “It is in these moments of crisis, 
security, bias and prejudice that we see the 
law make possible a regime of governance 
that utterly limits freedoms, especially of 
certain groups who happen to be different 
from the majority,” explains Emon. “This was 
no different for premodern Muslim jurists 
than it is for today’s legislators and judges in 
democratic, constitutional, liberal polities.”

Emon’s study will uncover some fascinating 
discoveries, not least through the unique 
approach he is taking. While there is much 
research into the rule of law and the nexus 
between it and Islamic law, Emon promises 
to investigate the ways in which the state 
and the law are experienced by those 
subject to both.
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